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Construing S. B, No,24, being sr smendment by
the 48th Legislature to Art. V047e, R, C. 8.,
and bolding as follows:

l, That said Aot is sonstitutional,

4.
Se
6,

7.

That liens taken by State banke are not
exempt from its provisions.

That the exemption contained im the Aet
are valia,

Yhat & )ien wpon an implament is not exempt
untless and until it becomes devoted to farmm-
ing uses, '

That the County Clerk iz not entitled to &f
on amount of tax paid under protest until
and unless it be found that the tax was
rightfully scllected.

Conolusions of the State Treasurer on gues-
tions conoerning the Act are not necessarily
binding on the County ?J.ork but oocupy &
persuasive attitude. °

Expenses of adminigtering said Aet cen be
pald by the Tressursr only-on warrants of
the Comptroller. _

In eounties where the County Clerks ame on
a salary basis the 5% commission allowed
County Clerks under tha Ast such commiss-
jon must be placed in the galary fund,

———— — s st sttt

—— — " T

OFFICE OF THE ATTORNEY GERERAL

June 17, 1939

Honorable Charley Lockhart
State Treasuresr
Austin, Texas

Dear Sir:

Attention ¢ ¥r, H, Morris Stevens

Opinion Xo. 0-758
Re: Interpretation of 8. B, Fo.
24, being an amendment by
the present legislature to
art, 70“7.. R_.C.S., end raul-
Rg upon its constitutional-
»

We have received {our letter of May 4, 1939, where-

in vou reaguest our opinion

n response to the following
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"l. IXs the Aot of the Yorty-sixth
Leginlature, Regular Session, originating
as Senate Bill No. 24, oontrary tothe
Constitutions of the State of Texes or
the United States?

"Z. Under the 'umnﬂod Jaw are State
banks exempt from the payment of this tax?

"3, Is that portion of subdivision
{a) of the amending stetute quoted below
sonstitutional? Quote: ‘*amor shall the
provisions of this section apply to obli-
gotions or instrumsnts gequred by liezxs en
grops and farm or agricultura)l produots, or
to livestosk or famm implements.’

"4, If an indedtedness is sesqured .
primarily by real estats or ehattels other
than livestock, farm or ajgricultural erops
or produsts, or farm implements, dut the
instrument inolndu any one Of thesse last
mentioned ghattels, should the instrument
b9 exempt from taxmtion?

%5, S8Should fsrm implements be eonsia-
ered as such before they are used for thet
purposs? In explanation, when traators, som-
bines, and other similar mechines are soléd by
the manufeaasturer to a dealer unier osondition-
al sales contrast, should spuch maghinery be
considered *farm maghiner'!, thereby exempt-
ing the inatrument from taxation?

*6. When & payment of the tax is made
under protest, should the County Clerk sell-
ing the stamps that evidence such payment be
allowed the 5% commission?

*7. The ot states, !The State Treasurer
shall assist the County Clerks of the State in
determining whet instruments are subjeot to the
tax provided in this Act.' Under this portion
of the statute, &are the conclusions of the-
Treasurer on general or specific questions,
either or both, binding on the County Clerks
in the enforcement of the payment of this tax?

*8. The amended statute states *'The
State Treasurer shall from time to time de-
duct enough money from the prooceels received
from the sale of stamps to pay for the print-
ing of anid stamps, and the mailing of said
gtamps to the couniy Clerks, s&ld money to bve
deducted by the State Treasurer bdefore allocat-
ing the funds received from the sale of gaid
stamps.'! Article 4371, R.0.5., states *No money
shall bde paid out of the Treasury sxoept on
the warrants of the Oomptroller.' Does this
portion of the statute orsate a fund whereby
the Treasurer oan 4sduct such funds for ex-
pense items, and also allow the Comptroller
to write warrants for the purpose of paying
any expanse items arising from the printing
of the ltamg and mailing the stamps to the
County Clexrks?
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"9. Shall the 5% commission allowed the
Qounty Clerks revert to the sounty sslary fund
in ecunties where such offlcer is on a salary
basis, or should the County Clerk be allowed
toti'ot:&n this oommission as additional ecompen-

- sation

Bection 9a of smaid Act reads as follows:

, *Exoept as heTein otherwise provided
there is heredy levied and assessed a tax
of Ten (10g) Cents on sach One Hundred
{$100.00) Dollars or fraotion thersof,
OYer the f£irst Two Hundred ($200,00) Dol-
lars, on &1l notes and obligations secured
. by ehattel mortegs, deed of trust, mechan-
i0's lien sontract, vendort's liem, sondi-
tional sales contract and all ingtruments
of a similar nature which are filed or re-
oorded in the office of the County Clerk
under the Rogistrauon laws of this SBtate}
provided that no tax shell be levied on in-
struments securing an amount of Two Eunirasd
($200.00) Dollars, or leas. After the of-
Tegtive date of this Aot, exoept &8 herein-
after provided, no such inltmment_lhall de

“. Tiled or recorded by any County Clerk in

- number of counties in th

this State until there has bean affixed to
stich instrument stamps in accordence with

the provisions of this section; providing
further that should the instrument filed in
the office of:the County Clerk be security
of an obligation that has property pledged
as security in a. State or States other than
Texas, the tax shall de dased upon the
reasonable oash value of all property pledged
in Texéds in the proportion that said property
in Texes bears to the total valus of the pro-
perty seouring the obligation} and, providing
further that, except as to renewals or sxten-
sions of agorued interest, the provisions of
this section shall not apply to instrunents

{ven in renewal or extensions of instruments
ghcretororo atamped vnder the prorisions of
this Aot Oor the one amendeld hereby, and shall
not apply to instruments given in the refund-
ing of existing bonis or obligations where the

receding instrument of seourity was stamped
En aseordanss with this Aot or the one amended
hereby; provided further thet the tax levied
in this Aot shall apply to only one instrument,
the one of the greatest denominetion, where
several instruments are gontemporaneously exe-
cuted to sesure one obligation; and providsd
further that vhen onoe stamped as provided
herein, an instrument ma{ be recorded in any

s State without again

being so stamped, This seotion shall not ep-
pl{ to instruments, notes, or other obligstions
teken by or on behalf of the United States, or
of the State of Texas or any corporate agenoy
or instrumentality of ‘the United States, or of
the State of Texas in sarrying out e govern-
mantel purpose as expressed in any Act of Con-
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ss of the United States or of the legisla-
ure of the State of Texas, nor shall the pro~
visions of this section apply to obligatioms
or instruments secured by lisnpes on erops and
farm or sgrisultursl produots, or to live-
stock or farm implensants, or an abstmeet of
dudgment.

*If the amount ssoursé dy an iy trument
is not expressed therein, or if any part of

i smanuibew Sosswlhall (n ane anah fwnabtww_
sav BSOUL Ly USBElIaAaveu ad SLy SUS4A aLSWaW
a vi

ment appears t0 be logated without the State
of Texsas, the County Olerk shall require
proof by written affidevits of sush faots as
'may bs necessary to letermine the smount of
the tax due,*. o

. [

We shall first saddress ourselves to your third yues-
tion. Article 8, Bestion 1, of the Constitution of Texas Te-
guim that "taxation shell be equel and fniform. A4All proper-

in this State whether owned by natural persons Or sorpora-
tions other than munlcipel shall bes taxed in proportion to its
value whish shall be ascertained as may be provided by law.”
Article 8, geotion B of the Constitution of Texas provides
that "all oscupation taxes shall be squal and uniform upon
the same elass of subjeots within the limits of the authority
levying the tax.,” After providing for certain -emsmptions,
seid Beotion 2 of Article 8 sonaludes am followar  "Anad sll
lew exexpting property from taxation other than the property
above mentioned shall be null and vold,.* -

Article 1, Seotion S of the State Constitution reads
as Tollows:

"All fres men, when they form a soclel
compact, have oquai yights, and no men, or
set Of men, is entitled to exclusive smepar-
2te publie emoluments, or privileges, but
in oconsideration of public services.”

It 48 provided in ssid Aot that it shall not lppg
to "obligations or imstruments secured by liens on orops &
farm or agrienltursl produets or to livestook or farmm imple-
ments,” The guestion thus presented is whether the exempt-
ton of llers upon erops and fayrm or agricultursl produocts and
livestook and faxm implements is violative of any or all of
the above constitutional provisions.

, The exsemption ia effeot sonstitutes a olassifiocation
for taxation purposes., As affscting the power of the legisla-
ture to make such glassification we become concernsd with the
question as to whether this tax is one upon property or is a
privilege or exoise tax. In some respests it must be admit-
ted that 4t smacks of a property tax, partisularly at the be-
ginning, when it provides that "there is hereby levied and
pssesped A tax of ten gents on each One Funired Dollars or
fraction thereof, over the first Two Hundred Dollars, on
2ll notes and obligations secured by . . . FHowever, it gon-
taina other attributes of a privilege or exocise tax. In 4
Cooley on Taxation, 4th Ed, 35379, it 48 said that "stamp
taxes are & form of excise tex, They are generally imposed
by the Felaral Government although they may be imposed by a
state.” Even the Supreme Court of the Dnited stetes in
Thomes v, Dnited States, 192 U. S. 363, 46 L. £d. 481, 24
8. Ct. 505, said thet "Stamp taxes ordinarily are uoiu taxes.".
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In this Aot the tax is eollscted only through the
sale of stamps. There is no occgasion for the purchasse of
suoh stamps unless a person desires to avell himeelf of
the use of the public records. Then the stamp s placed npon
the mortgage, as evidsnce of the right to resord, rather then
upon thes gbLiggtigg sesnred. ¥urtharmore, whan a mrt af tha

roperty forming the security is located without the State,

¢ Aot zmidu for an apportionment of the tax in propore
tion, evidencing an intent on the part of the legislature to
make the tax proportionate to the value received fyom the nsas
of the records of this State. If this were a tax uponithe
néte seoured, such an apportionment would be hard to explain,
The Aot specifically provides that one stemping shall be suf-
ficlent to entitle an instrument to be recorded in any numher
.of oounties in the State, a provision which would be entirely
useless if the tax were npon the note seoured., In support of
the position that it is & privilege tax, we eite Middendors
¥v. Coodale, BY9 5. ¥. 859, Ey. Furthermors, we believe that
this construction should be given the Act in aid or its son-
stitutionality, : S

Beyond question, the Legislature has the power to
make olassifiocations in determining what shall be and what.
shall not be taxed. About the only limitation on this pPOower
is that the same shall not bve exercised capriciously sni ar-
bitrarily. As seid 10 Cooley on Texation, vol. 1, 4th ed.,

%5 particuler classification is proper where baseld Oon a Tress-
on apd not purely arvitrary. There must be a Teason for the
slassification as distinguished from mere acsoidants, whin, ce-
prioce or vipédiotiveness. Clear ani hostile disoriminati ons

. pannot be made under the guise of elassification, A disoxim-
inetion is not arbitrary of ocourge where dassd on sound reas-
ons of publie polioy. On the other hand, while there must

be a reason for the claasification, the reason need not bde

a good one and it is immaterial that the statute is unjust.
The test is not wisdom but good faith {n the classifiocation.”
Ppe 712-714. "The Legislature hag a droad discretion in the
mtter of oclassifiecation.” p, 715. "Clagssifiocatlion for tax-
aticn is not reviewable by the courts unless palpadbly arbi-
trary. It is no eoncern of the sourt whether the classifieca-
ticn is the wisest or the beat that could be made. The ¢lassi-
fication need not be reascnadle and proper according to the
Judgment of reviewing judges but the oourt must be adle to

see that the legulator- gould regaxd it as reasonable and
proper without doing violence to common sense.* p. 716.
npifference in the use of properties az well as inherent dif-
ferencss in the kind of properties may be the basis of classi-
fiocation.,” p. 717. 61 C. J. 1263 12 C. J, 11533 Cooley on Tax-
ation, 4th ed., vol., }, pp, 712-714, 715, 716; Oity of Hous~
ton v. Baker,. 178 S. ¥, 820} ¥eatherly Ind, School Dist. v.

H s, 41 S. ¥, (%) 445; Texas Co., ¥v. Stephens, 103 S. W.

‘8 ; 40 Tex- J'llr. 55-54-

. ) " In the case of Loulsville Cas & Flectriec Co. v, Cole-
man, B77 U, B« 52, 48 8., Ct. 423, the Xentusky .stamp statute
was under attack because of claimed disariminetion in sllow-
ing certain exemptions, vig: (1) it 414 not apply to instru-
ments maturing in less thean five years, and (£) mortgages to
building and loan associations were exempted. The Suprems
Court followed the Eentusky Court of Appeales in Middendorf
v. Goodale, 259 8, W. 590, and held that the exemption of
building and loan association mortgages waa a valid one. How-
ever, in a five to four decision it held that the statute was
wmoonsti tutional on the £irst ground urged, that is, that the
vying of the tax upon the recording of instruments maturing
. more than five years, while exempting those meturing in
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less than five years, was an arbitrary distinotion. Mr, Jus-
tice Sutherland wrote the majority opinion. Justices Holmes,
Brandels, Sanford and Stone dissented.

From the 4issenting opinion of Justies Holmes, we
quote;

*"There is a plain distinction detwesn
large loans secured by negotiable bonds
and mortgages that sasily escape taxation,
and pmall eénes to needy borrowers for whiech
they give their personal note for a short

tem and = -ﬂ...r:'.;fage of thelir houss, I hard-

ly think it wo be denied that the lerge
transactions of the money market reasonabdly
may bs subjected to a tax from which small
ones for private need ars exempted. The
Legislature of Xentucky after careful eon-
sideration has Gecided that the distinction
48 olearly marked when the loan is for so
long a term as five ywars. Whatever doudt

I may feel, Y:certainly ocannot say that it is
mn‘. * & By v /

From the dissenting opinion written by Fusties Bran- -
deis, we qute: . : :

*The statute disoriminates between
long and ghort term loans as subjects of
taxation, A loan maturing in 60 months
or more would be subjeat to the tax, where-
as one maturing in 59 months or less, but
otherwise similar in all respects would
not be. The distinotion bdetwesn long-tem
and short-term loans - with differences
in yileld for seourities otherwige identi-
ocal in character = iw one familiar to
Ameriocan investment bankers and their
olients., Did the Kentuoky Legislature, in
adopting that olassification for purposes
of the mortgage recording tax, exoeeld the
bounds of that 'wide discretion in seleot-
ing the :ubioota of taxation' whiesh this
eourt sanotions, as declared in Lake Super-
ior Mines v, Lord, 271 U, 8. 577, 582, 468
S. Ct. 627 (70 L. 24, 1093), so jong as the
state 'refreins from elear and hostile dis-
erimination against partisular psrsons or
claspen'?

- "plassifications based solely on faot-
ual differences no greater than t be-
tween a loan msturing in 59 months or less
end one maturing in 60 months or more, have
been gustained many fields of legisla-
tfon. In Citigzens' Telephone Co. v, Fullsr,
229 U, 5, 322, 529, 83 8. Ot. 833, 57 L. Xd.
1208, it was said that in taxation there is
a broader power of classification thag in
some other exercise of legislation”. * * *

»Because the long-term loans are gom-
monly represented by negotiable coupon
bonds and are geoured by a deed of trust,
registration does not disolose to the as-
sessors who the holders of ths segurities

—~
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arve, ani they frequently escapes taxation
thereon. laying the mortgage recording
tax only wpon the long-term loans tends in
some measure to reduoe the disaldvantage un-
der whigh the short-tern borrowsr labors.

. *At what point the line should be
éravn between short-tem and long-term
loans is, of sourse, & matter of whish
even men eonversant with all the faots
mAY Teasonably differ. Thers was much
difference of opinion eoncerning thisg -
in the Xentucky Legialature. The dill,
as recommenied dy the tax commission,
and as introduced in the House, exempted
from the tax here in }nuution only sush
mortgages as secursd indebvtedness matur-
ing within three years; and it imposed a
tax of £5 cents for $100. In the Eouse
the blll wys amended s0 &3 to exempt
loans maturing in less than five years.

Iz the Senate, the House bill was smended

80 as to0 reduce the period to three years.
The House refused to comeur in the Senate
smpnément. The Ssnate Ieceded} and there-
upon the bill was pessed grant the ex-
emption of loans matyring within five years,
but with the rate redused to 20 cents, Thus
we kmow that in making this particuler
elasgification there was in faot an exer-
cine of legislative 3udgmnt and disoretion,
Suraly the partioulexr classification was not
such as to preoluds (in law) 'the assumption
that (it) was made in the exeroise of legis-
lative juigment and discretion.' Ses Sted-
bins v. Riley, 268 U, 8, 137, 143, 45 S, Ct.
424, 426 (690 L. 2. 884, 44 A.L.R, 1454).
Whether the exercise was a wise one is not
ouy aonodern.

*That it was permissidls for Xantucky,
in levying its mortgage recording tax, to
take acsount of the prodability that ger-
tain types of morigage would escape further
taxation, is not open to doubt, "Watson v,
State Comptroller, 254 U, 8. 122, 185, 41
8. Ct. 45, 65 1L, X4, 170, There i3 mdun-
dant proof that the Legislature was justi-
fie¢ in thinking that the bulk of the long-
term loans would esoape the general property
tax, while most of those for a short-tem
would not. That the statute taxes certain
long~term loans whioh, because of thelir simi-
larity in other respects to those for a short-
term, ars likely to be sudjected to the state
property tex, would not render the statute in-
valid even as applied to them. Compare Citi«

. zens' Telephons Co, v. Fuller, 229 U, 8. 322,
332, 33 8. Ct. 833, 57 L. ¥&. 1206. Wherevar
the 1line might be drawn, the statute would
sometimes operate unjustly. But such occas-
fonal instances of injustice would not render
the slassification arbitrery, * * *n

In view of the ohange in the personnel and temper
of the Supreme Court, it iz not at all improbvable that if - ¥
the case of Louisville Gas &k Flectris Co. v. Coleman, supra, S
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had pot deen pressnted until now, Justices Brandeis' opinion
would be that of the majority and Juw tice Butherland‘'s opin-
ion the dissenting opne. See also, Hurt vs, Cooper, 110 3.¥.
{24) 896, Btate vs. Standard 041 Co., 107 8., W. (B4} 530,
Oerald vs, Snith, B2 8, ¥, (24) 347. -

"0 hold the sxemption in the present statute uncon-
stitutional would be to atrike down the whole statute in our
opinion, Yor, to ersse the exemption would be to swell the
taxed instrumants to an extent guite plainly never intended
and give the statute to & msaning never intended :I the Legis-
lature. The exemption proviso sannot be severed without at
the same time greatly affecting the meaning of the gtatute
as & vhole. We 40 not belisve the language of Seoction B
would save the statute 4if the exemption be denied. 59 C. J.
647-8; Daniel v, Larsen, 12 3, W, (2) 386, Tenn.} 6 R, €. L.
1E9; Bexar fo. V. I.indcn, £95 8. W. 478, at p, 482,

This statute hos been passed by the Lezislature and

signed by the GQovernor, Ye are not prepared to say as a mat-
i

ter of law that the Legislature acted arditrarily and eepriocl-
ously in msking the clasgification, that i1t had no ground
whatgoever for making the 8istinstion, and that the Aot is
vold., ¥Every reasoneble intendment should be indulged in
favor of the gonstitutionality of the Aot. Perhaps, the Leg-
islature saw & reason for exempting mortgeges from the tax
when the seourity is so olose the scurce of raw materials
for both fool and elothingi or, that the asqurity forming
the besis for the sxemption is fregile, rendering the use of
the records less valuabdle; or, that the security is of such

2 nature that loans therson are made for shorter periods as
& general rule than other loans, causing the use 0f the

reqords to be of less value,

- "We have not overlooked such oksas as I.ouin% Y
Hughes, 244 S, W. 5563 Bx parte Yaison, 248 8, W. 3433 :
Southern Package Corp. v, State Tax Com., 164 S0.45, Miss.,
and are miniful of the seriocusness of the guestion present-
¢d by the ambove classifiocation, Howsever, the presumptions
are ip favor of the reasonablensss of the olassification
tnd the constitut{onality of the Act; We saswer your thira
question in the affirmative and the first in the negative .

, ¥s know of no governmental purposs as sxpressed in
the Acts of the Legislature of this State being sarried out
by state bdanks. The fact that they are incorporated under
the laws of Texas doez not make them state agencies. Ve
enswer your seccnd question in the nejative,

Exenptions are to be strictly construed. Our sns-
wer to your fourth gquesticn is in the negative. There oould
be no ground whatsoever for a slassifiocation which would re-
quire the payment of a tax upon the recordation of a mort-
gage upon-gm.ooo.oo worth of automobiles; and at the same
time sxempt & eompanion mortgage upon $10,000.00 worth of
automobiles and $1,000.00 worth of cultivators and planters.

g In sffect your fifth question asiks whethsr a morte
gage upon implexments would be sntitled to the exemption when
such {mplements have never passed into the hands of ‘one who

is using or will use the same for farming purposes, JYxempt-
ions must be ltﬂotl.{.oonstruod, anl one ¥ho ¢laims the bene~
rit of an exemption & taxing bill must bring himself elear-
1y within the exemption, In our opinion, the sexexption of
farm implements was intanded to apply to implements used for
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farming purposes, and was never intended to apply to an im-
plemant which nad never ponme into the hanis of a person who
would devote it to & farming purpose. The exemption is mani-
festly intended as an aid to a suffering and vital industiy.
No suck af{d would be extended by favoring e lien on an im-
plement which may never be sold, or, sven if aold, never put
to an agrionltural wuse, Y devoted to such & use, & mort-
gage upon it would be exempt from the tax, whether the ocwner
and mortgagor is a farmer or & professional or business man
having ferming interests, The Olerk is the tax eollsctor
under this Act. The burden would be upon a person elaiming
the sxemption to satisfy the Olerk that he is entitled there-
Qs

‘ The Aot provides that County Clerks shal)l be entitled
to retain as fees of office for handling such stamps 54 of the
amount of money received fror the sale of such stamps, provid-
od such fee for any One oelendar month ghall not exceed one
hundred dollars, said 5% to be retained dy the County Clerk
when remitting to the State Treasurer. The sale of the stamps
ia only a step in the oollection of the tax, If the mosey is
Placed in suspense, and 1t should subsequently develop that
the tax was not due, and that the placing of the stamps on the
instrument was not necessary, then the party paying the tax
and plecing the stamps on the docunent would be entitled to re-
eover the full amount dask. In such an event there has deen no
stle of the stanmps within contemplation of the statute. The
state has not effestuslly received the money for the stamps un-
til it has been taken fromthe suspenss scoount and delivered
to the State for state purposes. Our answer to your sixth
question, therefore, im that the County Clerk should not be
allowed the 5% commission for selling the stamps until the
sale hag become firalj that is, until it has been definitely
determined that the money does not delong in ths suspense ac-
gount but will go into the general tresswy,

The Act provides that *the State Treasurer shall as-
sist the County Clerks of the State in detemining what in-
strunants are gubject to the tax as provided in this Act."
Our answer to your seventh question is that the sonolusions
- of the treasurer on such would not de oconclusive but would
oecoupy only a persuasive attitude. Our answer to that ques-
tion is therefore in the negative,

Addressing oursslves to your sighth question, we
would point out shat Article 4371, R. €. 8., provides tnt
*no money shall be peid out of ths treasury exeept on the
watrantas of the Comptroller.™ It is our opinicn that H, B.
No, 24 apd the above Aprticle 4371 would be construed together
50 a8 to ﬁvo effect to both of them. That part of S, B. Ko.
24 providing thet the State Yreasurer “shall from time to
time defunot snough money Lrom the procesds received from the
sale of stamps to pay for the printing of sald stamps and the
mailing of sald stamps to the County Clerks, said money to bde
deducted by the State Tresasurer defore sllocating the funds
received from the sale of sald stamps™, means that the print-
ing and malling of sald stamps shall be finanoced upon warrants
drawn by the Gomptroller and the amount thereof shall be de~
duoted £rom the prooeeds recelived from the sale of stamps
and after such deduction the balance shall be ailocated to -
its ultimate socurces, o

. T,

Fith refersnce to your ninth gostion, we beg to

advise that the 5% commission allowed the County Olerk
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would neocessarily fo {into the salary funi in those sounties
where the County Olerk is paid on a salary basis. Article
S912e, Sgotiona L and 3, R. C. 8.

Yours very truly
ATTORNEY GENXRAL OF TEXAS

- /a/ ©lenn R. Lewla
Assistant

GRL~-MR

This opinion has been considered in gonference,
apprond and heredy ordered recorded,

/s/  GERALD €., MANN
ATTORNEY GENERAL OF TEXAS



